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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE:
MARKS & GOERGENS, | NC., Case No. 93-52783
a M chigan corporation,
Debt or . Chapter 7
/
KENNETH A. NATHAN, Tr ust ee, Adver sary Proceedi ng

No. 95-4668
Pl aintiff,

V.
JOHN T. SHEA, JOHN F. CLARK,

and PAUL | NMAN ASSCCI ATES, | NC.,
a M chigan corporation,

Def endant s.

MEMORANDUM OPI NI ON AND ORDER

The matter before the Court is the trustee's motion to
disqualify the law firmof Somrers, Schwartz, Silver & Schwartz
from representing defendants John T. Shea and John F. Clark.
The Court heard oral argunment and took this matter under
advi senent . The Court concludes that the trustee's notion

shoul d be granted.



Shea and Clark are the majority sharehol ders and officers
of the debtor. Sommers, Schwartz represented the debtor in
April of 1993. The representation involved the sale of the
debtor's assets to defendant Paul |nman Associ ates.

Prior to the sale, the debtor had term nated all business
oper ati ons. An involuntary chapter 7 was filed against the
debtor on Novenber 29, 1993.

Subsequently, in August of 1995, the trustee initiated this

adversary proceeding. In the conplaint, the trustee clains that
the consideration paid by Paul Inman to the debtor for its
assets in the April 1993 sale was for less than reasonably
equi val ent val ue. The trustee further clainms that the sale

enabl ed Shea and Clark to receive preferential transfers on
account of their antecedent obligations and/or fraudul ent
conveyances on account of their stock interests in the debtor.

At the tinme the trustee filed the adversary, he was aware
t hat Sommers, Schwartz m ght possibly represent Shea and Cl ark.
Sommers, Schwartz did not file their appearance until October
17, 1995. Three days later, when the Court held a status
conference in the case, the conflict of interest issue was
rai sed. The matter was not resolved at that tinme; the Court
ordered Shea and Clark to answer the trustee's conplaint by
Novenber 6, 1995, and, as Paul Inman had filed a jury demand,
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issues regarding a jury trial were discussed. The Court
recommended the district court withdraw its reference, and an
order withdrawi ng the reference was i ssued on Novenber 21, 1995.
In the neantine, Sommers, Schwartz filed an answer to the
conpl ai nt on behal f of Shea and Cl ark.

The district court issued a scheduling order for the case
inlate December, 1995. Shortly thereafter, Paul |Inman w thdrew
its jury demand. Consequently the case was referred back to
this Court on February 8, 1996. The trustee brought this notion
to disqualify Somrers, Schwartz al nost imrediately afterwards,
on February 16, 1996.

The trustee contends that Somrers, Schwartz's representation
of Shea and Clark violates Rules 1.9(a) and 1.10 of the M chi gan
Rul es of Professional Conduct. Specifically, the trustee
al l eges that through its representation of the debtor, Sommers,
Schwartz was privy to information regarding the facts and
notivati ons underlying the April 1993 sale, the steps taken to
sell the debtor's assets, and the reasons why the sale was
arranged as it was. The trustee contends this is significant
because he is challenging the sale price and the fact that the
sal e enabled Shea and Clark to recover their equity fromthe
debtor without satisfying creditor clainms in full. The trustee
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mai nt ai ns t hat Sommers, Schwartz possesses i nformation about the
debtor and the sal e which can be used against the trustee in the
present adversary. Additionally, the trustee asserts that
val uable information regarding the debtor is unavailable or
limted because of |ack of cooperation from Somrers, Schwartz
and/ or attorney-client privileges in favor of Shea and Clark, to
the prejudice of the estate.

The trustee further notes that Rule 3.7(b) of the M chigan
Rul es of Professional Conduct will be violated unless Somrers,
Schwartz is disqualified because it is likely that one or nore
of the firms lawers will be called as witnesses in the case.

Somer s, Schwartz contends that it should not Dbe
disqualified fromrepresenting Shea and Clark. First, Sommers,
Schwartz argues that this adversary is not substantially rel ated
to its prior representation of the debtor. The firm maintains
that it represented the debtor for approxi mtely two weeks only,
and that when it was retained, the allocation and economc
structure of the April 1993 sal e had al ready been agreed upon by
the parties. In fact, Somrers, Schwartz asserts, it was Paul
| nman Associ ates who dictated the terms of the sale. Second,
Somrers, Schwartz asserts that it possesses no secrets of the
debt or that m ght be divulged to harmthe trustee in the present

adversary. The firmmintains that any information it may have



with respect to the debtor was obtained from Shea and Clark as
sharehol ders and officers of the debtor, and that the debtor
coul d not expect such information to be confidential. The |aw
firm therefore contends that the trustee's notion should be
deni ed because the potential danage resulting from a breach of
its duty of Iloyalty to the debtor would be de mnims.
Mor eover, Somrers, Schwartz suggests that the trustee's notion

is notivated by purely tactical considerations.?

Rule 1.9(a) of the Mchigan Rul es of Professional Conduct

pr ovi des:

A lawer who has fornmerly represented a client in
a matter shall not thereafter represent another person
in the same or a substantially related matter in which
that person's interests are materially adverse to the
interests of the former client unless the fornmer
client consents after consultation.

1 Sommers, Schwartz al so argues that the trustee wai ved t he
right to disqualify Sommers, Schwartz by bringing this notion
three nonths after the firmfiled its answer on behalf of Shea
and Clark. However, the Court rejects the waiver argunent made
by Sommers, Schwartz. The Court finds that given the
uncertainty of the forum for this dispute, the trustee tinely
filed the notion to disqualify.
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Further, under Rule 1.10(a), one |l awer's disqualification
under Rule 1.9(a) wll be inputed to the lawer's entire firm

Under Rule 1.9(a), when an attorney has been directly
involved in a specific transaction, that attorney is prohibited
from |l ater representing another client with materially adverse
i nterests. In noving for disqualification, the former client
need only denonstrate that an attorney-client relationship
previously existed between itself and the attorney appearing on
behal f of an adversary, and that the subject matter of the
pendi ng proceeding is substantially related to the prior

representation. General Elec. Co. v. Valeron, 608 F.2d 265, 267

(6th Cir. 1979), cert. denied, 445 U S. 930 (1980). A

substantial relationship between the two representations exists
if there are comon factual questions, ji.e., "'if facts
pertinent to problens for which the original |egal services were
sought are relevant to the subsequent Ilitigation."" Anchor

Packing Co. v. Pro-Seal, Inc., 688 F. Supp. 1215, 1221 (E.D

M ch. 1988)(quoting U.S. Football League v. National Footbal

League, 605 F. Supp. 1448, 1459 (S.D.N.Y. 1985)).

If the court determnes that a substantial relationship
exists, a presunption is created that the attorney wll use
information received from the former client in the ethical

obligation to vigorously represent the present client, thus



violating the ethical obligations of loyalty and confidence.

Anchor Packing, 688 F.Supp. at 1221.

This presunption is generally not rebuttable. [1d. at 1225

(citing Duncan v. Merrill Lynch, Pierce, Fenner & Smith, 646

F.2d 1020, 1028 (5th Cir.), cert. denied, 454 U S. 895 (1981);

Anal yvtica, Inc. v. NPD Research, Inc., 708 F.2d 1263, 1266-67

(7th Cir. 1983); Fred Wber, Inc. v. Shell GOl Co., 566 F.2d

602, 608 (8th Cir. 1977), cert. denied, 436 U S. 905 (1978),

overruled on other grounds, In re Milti-Piece Rim Prod. Liab

Litig., 612 F.2d 377 (8th Cir. 1980); Trone v. Smth, 621 F.2d
994, 1000 (9th Cir. 1980)).

The Court concludes that Sommers, Schwartz nust be
di squalified. The debtor and Sommers, Schwartz had a prior
attorney-client relationshinp. The subject mtter of the
debtor's relationship with Somrers, Schwartz was the sal e of the
debtor's assets. Now, Sommers, Schwartz represents the debtor's
principals in an adversary proceedi ng agai nst them brought by
the trustee, in the shoes of the debtor, which relates to that
sane sale. Thus, the interests of Shea and Clark are directly
adverse to the interests of the debtor and the trustee.
Further, a substantial relationship exists between Somers,
Schwartz's prior representation of the debtor and the trustee's

pendi ng adversary. The sale of the debtor's assets was the



subject of the prior representation, and the facts and
circunmstances of the sale are directly at issue here. Facts
relevant to the prior representation will be pertinent evidence
in the present action. If permtted to represent Shea and
Cl ark, Sommers, Schwartz woul d have an unfair advantage over the
trustee because of the information in its possession fromthe
prior representation. Rule 1.9(a) prohibits such representation
wi t hout regard to whether Sommers, Schwartz actually possesses

such information or has used it against their former client.

YA

Sommer s, Schwartz, however, has argued t hat the Court shoul d
follow a test for successive representation cases used by the

Sixth Circuit in Dana Corp. v. Blue Cross & Blue Shield Mitua

of Northern Chio, 900 F.2d 882 (6th Cir. 1990), which arguably

adds an additional requirenent that the attorney sought to be
di squalified actually acquired confidential information fromthe

former client. Dana Corp., 900 F.2d at 889 (citing City of

Cleveland v. Cleveland Elec. Illum nating, 440 F. Supp. 193, 207
(N.D. Chio 1976), aff'd, 573 F.2d 1310 (6th Cir. 1977), cert.
deni ed, 435 U.S. 996 (1978)). Somrers, Schwartz maintains that
they did not acquire confidential information from the debtor

regarding the sale, and so should not be disqualified.



The suggestion in Dana that confidential information
actually be disclosed is a radical departure from the
est abl i shed | aw regardi ng successi ve representations. First, as
i ndicated above, Rule 1.9(a) does not require an actual
di scl osure. Second, the debtor has an interest in maintaining
the confidentiality of the disclosures made to its attorney in

the prior representation. See Anchor Packing, 688 F. Supp. at

1216. Sommers, Schwartz has a correspondi ng duty of loyalty to
the debtor, its former client. This obligation entails keeping
the debtor's confidences. This ethical responsibility is so
i nportant that Rules 1.9(a) and 1.10(a) do not require a show ng
that the responsibility has actually been breached before
prohibiting a |l awer or law firmfromundertaki ng representation
directly adverse to a former client without the client's
consent. Such ethical considerations are to be taken very

seriously. See Melaned v. ITT Continental Baking Co., 592 F.2d

290, 293 (6th Cir. 1979)("In nmost situations, the sinple
appearance of a conflict would be sufficient to cause this court
to disqualify an attorney.").

In the course of representing the debtor regarding the sale
of its assets, Sommer s, Schwartz undoubtedly acquired
information pertaining to the sale. This information is

protected fromuse by Somrers, Schwartz agai nst the debtor. See



Anchor Packing, 688 F. Supp. at 1217-18 (quoting Brennan's |Inc.

v. Brennan's Restaurants, Inc., 590 F.2d 168, 172 (5th Cir.

1979)). The information is protected " "without regard to
whet her soneone el se may be privy toit."'" [d. at 1218 (quoting

Brennan's, 590 F.2d at 172).

Furt her,

The obligation of an attorney not to msuse
information acquired in the course of representation
serves to vindicate the trust and reliance clients
pl ace in their attorneys. A client would feel wonged
if an opponent prevailed against himwth the aid of
an attorney who fornerly represented the client in the
sane matter. As the court recognized in E.F. Hutton
& Co. v. Brown, 305 F. Supp. 371, 395 (S.D. Tex. 1969),
this would underm ne public confidence in the |egal
system as a means for adjudicating disputes.

ld. (quoting Brennan's, 590 F.2d at 172).

In keeping with these ideas, "a test has been devel oped
which specifically attenmpts to avoid requiring the Court to
inquire into whether confidences were actually exchanged.
| nstead, the courts initially |look to determ ne whether there is
a substantial relationship between the two cases and then make
presunptions on the basis of that relationship.”™ 1d. at 1225.

The entire rationale supporting the substantial relationship
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test would be undernmined if a former client was required to show
that an attorney actually acquired confidential information from
the former client; such a requirenment would force the forner
client to reveal the content of any communications with the
attorney. See id.

In T.C. Theatre Corp. v. Warner Bros. Pictures, 113 F. Supp.

265 (S.D.N. Y. 1953), the attorney sought to be disqualified
contended, as Sommers, Schwartz does here, that he had received
no confidential conmunications fromhis former client, whom he
was now acting against. The attorney also argued that no
attenmpt had been nade to relate any confidential information he
all egedly received to any use which m ght be nmade of themin the
pending litigation. The court rejected these argunments, ruling
that the former client was not required to show that in the

prior litigation it disclosed confidential information to the

attorney related to the pending case. T.C. Theatre, 113 F.

Supp. at 268. Instead, the court held that

the former client need show no nore than that the
matters enbraced within the pending suit wherein his
former attorney appears on behalf of his adversary are
substantially related to the matters or cause of
action where in the attorney previously represented
him the former client. The Court will assunme that
during the course of the former representation
confidences were disclosed to the attorney bearing on
the subject matter of the representation. It will not
inquire into their nature and extent. Only in this
manner can the lawer's duty of absolute fidelity be
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enforced and the spirit of the rule relating to
privileged communi cati ons be maintai ned.

To conpel the client to show, in addition to
establishing that the subject of the present adverse
representation is related to the former, the actual
confidential matters previously entrusted to the
attorney and their possible value to the present
client would tear aside the protective cloak drawn
about the |awyer-client relationship. For the Court
to probe further and sift the confidences in fact
reveal ed would require disclosure of the very matters
intended to be protected by the rule. It would defeat
an inportant purpose of the rule of secrecy--to
encourage clients fully and freely to make known to
their attorneys all facts pertinent to their cause.
Consi derations of public policy, no less than the
client's private interest, require rigid enforcenent
of the rul e agai nst disclosure. No client should ever
be concerned with the possible use against him in
future litigation of what he may have revealed to his
attorney.

|d. at 268-69.
The reason for declining to make a direct inquiry into the

communi cati on of infornmati on was al so di scussed in U.S. Football

League v. National Football League, 605 F. Supp. 1448 (S.D.N.Y.
1985). There, the court explained that the substanti al

relati onship test

serves as a substitute for proof that is generally
improper for a court to entertain. The test for
di squalification requires a finding of a substanti al
rel ati onship between the two representati ons because
that finding is the basis of a presunption that the
former client of the challenged firminparted to the
firmconfidential information relevant to the present
suit. The presunption arises in order to forestall a
direct inquiry into whether confidential information
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was in fact transmtted by the client. Such an
inquiry would be inmproper; it would put the novant to
the choice of either revealing its confidences in
order to prevail on the notion or else refraining from
moving to disqualify, thereby running the risk that
its adversary will use its confidences against it in
the litigation.

U.S. Football League, 605 F. Supp. at 1461 (citations omtted).

Unfortunately, the opinion in Dana does not discuss or
anal yze why the novant nust show that confidential information
was actually disclosed. This is troubling, given the
significant reasons for not requiring a show ng that information
was acquired by an attorney froma former client. The opinion
merely states the additional requirenent, citing w thout comment

City of Cleveland v. Cleveland Elec. Illum nating, 440 F. Supp.

193, 207 (N.D. Onhio 1976), aff'd, 573 F.2d 1310 (6th Cir. 1977),

cert. denied, 435 U S. 996 (1978). However, Dana was resol ved

on the grounds that there was no past relationship between the
nmovi ng party and the law firmsought to be disqualified and that
the prior representation was not substantially related to the
pendi ng proceeding. Dana, 900 F.2d at 889. So, in Dana, the
court never actually analyzed or applied the requirenment that
confidenti al informati on be acquired. Accordingly, its
statenent of such a requirenent appears to be dicta.

Moreover, it is interesting to note that the opinion seens
to acknow edge that the presunption of having acquired
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confidential information arises when there is a substantially
related prior attorney-client relationship. 1d. ("Thus, we need
not reach the issue raised by Blue Cross concerni ng whether the
presunpti on of acquiring confidenti al i nformati on i's
rebuttable.")

The City of Cleveland opinion simlarly provides no

expl anation for the test it recites. In fact, the City of
Cleveland opinion purported to follow the substantial

rel ati onship test advanced in IT.C. Theatre. City of Clevel and,

440 F. Supp. at 206-07.

Al l egedly following T.C. Theatre, City of C evel and states

the following test for disqualification: (1) a past attorney-
client relationship between the party seeking disqualification
and the attorney it seeks to disqualify, who represents an
adverse party in the subsequent litigation; (2) the subject
matter of the fornmer representation and the subsequent
litigation is substantially related; and (3) the attorney sought
to be disqualified acquired confidential information fromits
former client. See id. at 207.

Again, it is interesting to note that the court in City of
Cleveland went on to state that the general rule in
di squalification cases is that the acquisition of confidential

information is presuned once it is established that a former
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attorney-client relationship existed concerning substantially
related matters. 1d. at 209. However, the court then concl uded
that the presunption was rebuttable. 1d. This conclusion was
apparently prem sed on two facts. First, the attorneys and | aw
firm sought to be disqualified had previously represented the
city on a bond issue, which, by law, was a matter of public
record. 1d. at 209. Second, the law firmin question was the
| argest in Chio, with approximately 180 partners and associ at es,
and departnentalized into five sections. The | awer who had
represented the city on the bond issue worked in the highly
speci al i zed bond di vision of the public | aw section of the firm
the |l awyer who was currently representing the party opposing the
city was assigned to the firms litigation section. The court
stated that a rule analogous to the doctrine of vertical
responsi bility, whereby fornmer governnment attorneys are inmputed
with the confidences of subordinates serving within the sane
section of government service as the former attorney, should be
applied in the private sector to |limt the presunption of
confidential disclosures to only those individual |awers
practicing in the attorney's area of concentration. According
to the court, "Absent direct proof to the contrary, the attorney
woul d not be deemed to have shared confidential information

relating to matters and services exclusively within the sphere
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of representation of another departnent or section of his firm"
Id. at 211. The court then found that there was no evidence of
actual confidential disclosure between the two attorneys, and
ruled that despite their firms prior representation of the
city, the firm was not disqualified fromrepresenting a party
opposing the city in the pending dispute. 1d.

Two observations may be nade fromthe City of Clevel and

case. First, the court there recognized that the general
presunption regardi ng confidential information may be rebuttable
under certain circunstances -- nanely, in cases involving
matters of public record and very large law firms. Second, the
court's reasoning that the law firm was so large that the two
att orneys involved could not possi bly have exchanged
confidential information about their respective clients, nore
appropriately supports a conclusion that there was no
substantial relationship between the prior representation and
t he subsequent litigation. More accurately, the presunption of

exchanged confidences never arose in City of Clevel and because

the court found that there was no substantial relationship in

t hat case. In any event, the court in City of Cleveland was

unable to find that the subsequent representation was adverse to

the prior representation. City of C eveland, 440 F. Supp. at

208. It is also unclear whether the Ohio | aw applicabl e in Dana
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and City of Cleveland is simlar to the Mchigan | aw applicabl e

inthis case. The opinions in those cases sinply do not contain
a sufficient discussion of Chiolawto permt this Court to make
t hat determ nation

Accordingly, the Court finds that neither Dana or City of
Cl evel and are substantial authority for requiring former clients
to prove that an attorney or law firmsought to be disqualified
actually acquired confidential information from the fornmer

client.

V.

Somrers, Schwartz nonet hel ess urges this Court to apply the
test from Dana because it was applied in a case in this

district, Harris v. Agrivest Ltd. Partnership 11, 818 F. Supp

1035 (E.D. Mch. 1993). The Court rejects this argunent.?
First, as in Dana, the Harris decision contains no anal ysis
inits application of the nmodified test for disqualification.
Further, the Harris case dealt expressly with Rule 1.9(b) of the
M chi gan Rul es of Professional Responsibility. That subsection
of Rule 1.9 pertains solely to limtations upon an attorney as

a result fromwork done by a firmwith which the attorney was

2 The Court notes that it is not bound to apply the
deci sions of the district court. In re Gaylor, 123 B.R 236
(Bankr. E.D. Mch. 1991).
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previously associ at ed. Rule 1.9(b), wunlike Rule 1.9(a),
specifically requires a finding that the attorney had acquired
protected or confidential information. The Court here is

concerned with the application of Rule 1.9(a) only. This case

is about the limtations upon a lawer and a law firm as a
result of a prior representation. Harris is sinply not on
poi nt .

Moreover, the Harris court found that case distingui shable

from Anchor Packing. The present case is not. Anchor Packing

involved a law firm s prior representation of a corporation and
its enployees in an enployment term nation suit. Later, the
enpl oyees left the corporation to form a conpeting business.
The corporation then sued former enployees and their conpeting
busi ness for breach of contract, breach of covenants not to
conpete, and tortious interference with business relations,
using the sanme law firmwho had represented the corporation and
the enployees in the term nation suit. The fornmer enpl oyees
nmoved to disqualify the lawfirmon the ground that the firm had
an unfair advantage because it had obtained substantia
information during the termnation suit which could be used
agai nst themin the pending suit. After determ ning that joint
representation cases were not distinguishable from successive

representation cases, the Anchor Packing court held that
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di squalification of the lawfirmwas justified because the prior
suit and the pending suit were substantially related. Anchor
Packi ng, 688 F. Supp. at 1221.

The facts of this case fall squarely under Anchor Packing.

Accordingly, there is no justification for the Court to foll ow
Harris.

Finally, the Court rejects Sommers, Schwartz's argunment that
di squalification should be deni ed because the debtor could have
no reasonabl e expectation of confidentiality in any information

conveyed to the firmin the prior representation, since Sommers,

Schwartz received all information it currently possesses from
Shea and Cl ark. This is precisely the argunment that was
rejected in Anchor Packing. ld. at 1216-17. The magi strate

judge in Anchor Packing had rul ed that the fornmer enpl oyees, who

along with their enployer corporation were jointly represented
by one law firm could have no reasonable expectation of
confidentiality with respect to statenents made during the prior
representation. But the district court reversed, because
"neither [the nmagi strate judge] nor those cases whi ch ostensibly
support his position ever addressed the ethical obligation of an
attorney in this situation.” [d. at 1217. As di scussed above,
this ethical obligation, that a |I|awer should not wuse

information acquired in the course of representing a client to
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t he di sadvantage of the client, " exists without regard to the

nature or source of information or the fact that others share

t he know edge.'" [d. (quoting Brennan's, 590 F.2d at 172).

Therefore, for the foregoing reasons, the Court will grant
the trustee's motion to disqualify Sommers, Schwartz from
representing the defendants John Shea and John Cl ark. Shea and
Clark shall have thirty days from the date of this Oder in
whi ch to obtain new counsel

I T 1S SO ORDERED

STEVEN W RHODES
Uni t ed St at es Bankruptcy Judge

Ent er ed:
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